
 

1 

DRAFT FOR DISCUSSION 

DECEMBER 2018 

 

Please note that an Explanatory Memorandum is included at the end of the draft. 

 

 

CODE OF CONDUCT 

MEASURES TO ADDRESS DISINFORMATION INTENDED TO CAUSE HARM DURING 

THE ELECTION PERIOD 

Published in terms of section 99(2) of the Electoral Act 73 of 1998 

 

1. Definitions 

 

‘Commission’ means the Electoral Commission, established in terms of section 3 of 

the Electoral Commission Act; 

‘Constitution’ means the Constitution of the Republic of South Africa, 1996; 

‘DDC’ means the Digital Disinformation Complaints Committee referred to in section 5 

of this Code; 

‘disinformation’ means any false information that is published with the intention of  

causing public harm, as contemplated in section 89 of the Electoral Act read with 

section 3 of this Code; 

‘election’ means an election of the National Assembly or of a provincial legislature; 

‘election period’ means the period from the date of proclamation of the election until 

the results of the election are officially announced by the Commission; 

‘Electoral Act’ means the Electoral Act 73 of 1998; 

‘Electoral Commission Act’ means the Electoral Commission Act 51 of 1996; 

‘online platforms’ refers to websites, social media platforms and search engines 

accessed via the internet; 

‘registered party’ means a party registered in terms of section 15 of the Electoral 

Commission Act. 

 

2. Purpose of this Code 

 

(1) The purpose of this Code is to promote conditions that are conducive to free, fair 

and credible elections, and to give effect to the prohibition against intentionally 

false statements contained in section 89(2) of the Electoral Act. 

 

(2) In order to fulfil this purpose, this Code sets out measures that apply during the 

election period that address disinformation during elections, including on online 

platforms,  taking into consideration the right to freedom of expression contained 

in section 16 of the Constitution and the political rights contained in section 19 of 

the Constitution. 

 

3. Disinformation 

 

(1) No person or entity shall publish any false information with the intention of causing 

public harm. 
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(2) As contemplated in section 89 of the Electoral Act, public harm in this context 

pertains to –  

(a) disrupting or preventing elections; 

(b) creating hostility or fear in order to influence the conduct or outcome of an 

election; or 

(c) influencing the outcome or conduct of an election. 

 

4. Commitment and adherence to this Code 

 

(1) Every registered party and every candidate bound by this Code must –  

(a) Adhere to this Code; 

(b) Promote the purpose of this Code when conducting an election; 

(c) Publicise this Code widely in any election campaigns; and 

(d) Promote and support efforts in terms of the Electoral Act to educate voters 

regarding this Code. 

 

(2) Every registered party and every candidate must publicly condemn the publication 

or dissemination of disinformation during the election period, through any medium, 

depiction or language. 

 

(3) Every registered party and every candidate must instruct –  

(a) in the case of a party: its candidates, persons who hold political office in the 

party, representatives, members and supporters; 

(b) in the case of a candidate: the representatives and supporters of the 

candidate; 

not to publish any disinformation, through any medium, depiction or language, and 

to comply with this Code and any applicable electoral laws. 

 

(4) Every registered party and every candidate must take all reasonable measures to 

ensure – 

(a) in the case of a party: that its candidates, persons who hold political office 

in the party, representatives, members and supporters; 

(b) in the case of a candidate: that the representatives and supporters of the 

candidate; 

comply with this Code and any applicable electoral laws. 

 

(5) Every registered party and every candidate must take swift and appropriate 

recourse – 

(a) in the case of a party: against any candidate, person who holds political 

office in the party, representative, member or supporter; 

(b) in the case of a candidate: against any representative or supporter of the 

candidate; 

who acts in contravention of this Code and any applicable electoral laws. 
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(6) In the event of disinformation being brought to the attention of any registered party 

or candidate by the Commission in respect of disinformation published by – 

(a) in the case of a party: any candidate, person who holds political office in 

the party, representative, member or supporter; 

(b) in the case of a candidate: any representative or supporter of the candidate; 

the registered party or candidate shall act immediately to take all reasonable 

measures in an effort to correct the disinformation and remedy any public harm 

caused, as may be appropriate in the circumstances and in consultation with the 

Commission. 

 

5. Complaints regarding disinformation online 

 

(1) The Commission shall receive complaints of disinformation during the election 

period from any person regarding infringements of section 89(2) of the Electoral 

Act, read with this Code. 

 

(2) An independent committee, referred to as the Digital Disinformation Complaints 

Committee or DDC, shall be set up to assist the Commission for the duration of 

the election period to assist and support the Commission specifically in the 

handling of complaints regarding disinformation on online platforms. 

 

Alternatively, sub-section (2) may be drafted as follows to draw a 

distinction between members of the public and registered parties / 

candidates: 

 

An independent committee, referred to as the Digital Disinformation Complaints 

Committee or DDC, shall be set up to assist the Commission for the duration of 

the election period to assist and support the Commission specifically in the 

handling of complaints regarding disinformation on online platforms published by 

members of the public, excluding registered parties and candidates whose 

conduct shall be considered directly by the Commission. 

 

(3) The DDC shall comprise a secretariat and multiple sub-committees, which sub-

committees shall each be made up of three (3) members of the public who have 

been selected taking into consideration their relevant experience. 

 

(4) Where the identity and contact details of the subject of the complaint 

(the respondent) are known, and to the extent practicable, the secretariat will 

make the complaint known to the respondent and afford the respondent an 

opportunity to make written submissions in response to the complaint. 

 

(5) The sub-committee that is forwarded a complaint by the secretariat shall consider 

the complaint before it, including any submissions made in response thereto, and 

make a recommendation to the Commission on possible recourse to be taken. 
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(6) The Commission shall be responsible for determining the appropriate recourse 

to be taken, taking into consideration the recommendation received from the 

DDC and any other information that is relevant and material. 

 

(7) Recourse in this regard may include, but is not limited to, the following: 

(a) Determining that no further action is necessary; 

(b) Declaring that there has been a breach of the Electoral Act or the Code of 

Conduct; 

(c) Directing any registered party or candidate that is bound by this Code to act 

in accordance with section 4 of this Code; 

(d) Referring the matter to a relevant public body for further investigation and/or 

action; 

(e) Referring the matter to a relevant stakeholder for assistance in terms of any 

agreement of cooperation entered into as contemplated in section 8 of this 

Code; 

(f) Seeking an appropriate penalty or sanction to be imposed on any person 

or party by the Electoral Court in terms of sub-section 96(2) of the Electoral 

Act, read with sub-section 20(4)(b) of the Electoral Commission Act; 

(g) Publishing a statement in an effort to correct the disinformation and remedy 

any public harm caused. 

 

(8) In undertaking the work in respect of this Code, relevant considerations for the 

members of the DDC and the Commission include, but are not limited to: 

(a) The provisions of the Constitution, including the right to freedom of 

expression contained in section 16 thereof; 

(b) Public interest considerations, including journalistic, artistic or satirical 

expression or opinion; 

(c) The impact, or reasonably foreseeable impact, that the content forming the 

subject of the complaint has or is reasonably likely to have, including the 

severity of the harm. 

 

(9) The members of the DDC and the Commission shall act expeditiously in 

response to any complaints received in terms of this Code. 

 

(10) The recourse determined by the Commission shall be made known to the 

complainant(s) and respondent(s), to the extent practicable, and shall be 

published timeously on a publicly-accessible platform. 

 

(11) Any interested party aggrieved by the recourse determined by the Commission 

may approach an appropriate court or tribunal for relief. 
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6. Referral of complaints regarding disinformation online against members of the 

media 

 

(1) Complaints regarding disinformation submitted to the Commission against 

members of the media who fall within the jurisdiction of the Press Ombud of the 

Press Council of South Africa or the Complaints and Compliance Committee of 

the Independent Communications Authority of South Africa, may be referred by 

the Commission to such body as may be deemed appropriate. 

 

(2) The Commission shall seek to engage with the Press Ombud and the Complaints 

and Compliance Committee to determine the modalities for the referral of any 

complaints. 

 

7. Repository of political advertisements 

 

(1) A transparent repository shall be established of all political advertisements, 

including those targeted at individuals or specific groups on online media. 

 

(2) The purpose of the repository shall be to increase transparency and enable the 

authenticity of any political advertisement to be verified as to whether it is an 

official political advertisement. 

 

(3) All registered parties and candidates shall cooperate with the Commission by 

providing the Commission with official political advertisements to be included in 

the repository. 

 

8. Cooperation 

 

The Commission shall seek to enter into agreements of cooperation with relevant 

stakeholders, including online platforms and members of the media, in order to 

determine methods to address disinformation online during the election period and give 

practical effect to this Code in an expeditious and effective manner. 

 

9. Application of this Code 

 

This Code applies to any publication of disinformation, as contemplated in sub-

section 89(2) of the Electoral Act read with this Code, that occurs during the election 

period. 

 

10. Amendments to this Code 

 

The Commission may change or replace provisions to this Code in terms of section 99 

of the Electoral Act, which must be published in the Government Gazette. 
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EXPLANATORY MEMORANDUM 

 

Introduction 

 

1. This draft has been prepared with a view to addressing the publication of disinformation 

– particularly on online platforms – during the upcoming election to be held in South 

Africa in May 2019. 

 

2. Disinformation, as well as misinformation and so-called ‘fake news’, during election 

periods is a scourge that has affected the fairness and credibility in a number of countries 

around the world.  Although not necessarily a new phenomenon, online platforms have 

amplified the ease and reach of such information. 

 

3. It is therefore imperative for measures to be put in place to respond to such challenges 

in a timely and effective manner, while also striking the appropriate balance with 

upholding the right to freedom of expression and other relevant rights.  This draft sets 

out measures that can be implemented by the Commission, in collaboration with other 

stakeholders, including registered parties and candidates, to address disinformation. 

 

4. This draft has been prepared with the following overarching considerations in mind: 

 

4.1. The right to freedom of expression, as contained in section 16 of the 

Constitution, must be respected, protected and promoted during the election 

period.  Any limitation of the right to freedom of expression must be reasonable 

and justifiable in an open and democratic society, in accordance with 

section   36 of the Constitution. 

 

4.2. Any measures that are adopted must be cognisant of, and give appropriate 

effect to, the nuances of speech, and distinguish between disinformation, on 

the one hand, and other forms of speech such as journalistic, artistic or satirical 

expression or opinion, on the other.  

 

4.3. No provision in the draft creates any new criminal offence or criminal sanction.  

In appropriate circumstances, the Commission may engage with relevant public 

bodies, including law enforcement agencies, in circumstances where the 

Commission considers that a statement published constitutes a violation of 

existing criminal laws in South Africa. 

 

4.4. The measures set out in this draft are specifically intended for the election 

period, and are further intended to compliment other measures that are being 

pursued by other bodies and stakeholders.  It is important to ensure that there 

is transparency, diversity of information, credibility of information, accountability 

and inclusivity in the measures that are implemented. 
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The empowering legal framework 

 

5. As a point of departure, section 19(2) of the Constitution guarantees every citizen “the 

right to free, fair and regular elections for any legislative body established in terms of the 

Constitution”.  As mentioned above, this right must be balanced with other rights, 

including the right to freedom of expression, in accordance with section 36 of the 

Constitution. 

 

6. The key provision of relevance to disinformation is section 89(2) of the Electoral Act, 

which provides as follows: 

 

“Intentional false statements 

… 

(2) No person may publish any false information with the intention of –  

(a) disrupting or preventing an election; 

(b) creating hostility or fear in order to influence the conduct or outcome of an 

election; or  

(c) influencing the outcome or conduct of an election.” 

 

7. The Electoral Act further empowers the Electoral Court to, amongst other things, make 

an order prohibiting a person or party from using any public media (section 96(2)(d)(i) of 

the Act); publishing or distributing any campaign literature (section 96(2)(d)(v) of the 

Act); or electoral advertising (section 96(2)(d)(vi) of the Act). 

 

8. The Electoral Act, as it currently reads, is a law of general application that limits the right 

to freedom of expression by prohibiting the publication of false information in 

circumstances where the intention is to achieve one or more of the public harms set out 

in sub-sections 89(2)(a) to (c).  Accordingly, this draft has been circumscribed in line 

with sub-section 89(2) of the Electoral Act, both in terms of the definition of 

‘disinformation’ and the public harm as set out in sections 1 and 3 of this Code, 

respectively. 

 

9. The measures contained in this draft align with the functions of the Commission, as set 

out in sub-section 5(1) of the Electoral Commission Act.  In particular, the functions of 

the Commission include to: 

 

9.1. manage any election (sub-section 5(1)(a)); 

9.2. ensure that any election is free and fair (sub-section 5(1)(b)); 

9.3. promote conditions conducive to free and fair elections (sub-section 5(1)(c)); 

9.4. promote knowledge of sound and democratic electoral processes (sub-

section 5(1)(d)); 

9.5. establish and maintain liaison and co-operation with parties (sub-

section 5(1)(g)); 

9.6. continuously review electoral legislation and proposed electoral legislation, and 

to make recommendations in connection therewith ((sub-section 5(1)(j)); 

9.7. promote voter education ((sub-section 5(1)(k)); 

9.8. promote co-operation with and between persons, institutions, governments and 

administrations for the achievement of its objects ((sub-section 5(1)(l)); 
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9.9. adjudicate disputes which may arise from the organisation, administration or 

conducting of elections and which are of an administrative nature ((sub-

section 5(1)(o)). 

 

10. Section 5(2) of the Electoral Commission Act goes on to provide that, in order for the 

Commission to achieve its objects and perform its functions, it shall acquire the 

necessary staff, whether by employment, secondment, appointment on contract or 

otherwise; establish and maintain the necessary facilities for collecting and 

disseminating information regarding electoral matters; co-operate with educational or 

other bodies or institutions with a view to the provision of instruction to or the training of 

persons in electoral and related matters; and generally perform any act that is necessary 

for or conducive to that. 

 

11. In addition to the offence of publishing intentionally false statements in terms of 

section 89(2) of the Electoral Act, section 93(1) of the Electoral Act further provides that 

“[n]o person may refuse or fail to give effect to a lawful direction, instruction or order of 

the Commission, or a member, employee or officer of the Commission, or the chief 

electoral officer”.  

 

The publication of an additional Code 

 

12. It is proposed that this draft be published as an additional Code in terms of section 99(2) 

of the Electoral Act that deals directly with disinformation.  In this regard: 

 

12.1. Sub-section 99(2) provides that: “In order to promote free, fair and orderly 

elections, the Commission may compile and issue any other Code”. 

 

12.2. Sub-section 99(3) provides that: “The Commission may change or replace a 

Code issued in terms of sub-section (2)”. 

 

12.3. Sub-section 99(4) provides that: “A Code issued in terms of subsection (2), or 

a change or replacement of such a Code, must be published in the Government 

Gazette”. 

 

13. Accordingly, in terms of section 99(2), read with section (4), the Commission is 

empowered to compile and issue an additional Code to promote free, fair and orderly 

elections, provided that such Code be published in the Government Gazette. 

 

Drafting notes 

 

Section 1: Definitions 

 

14. The definition of ‘disinformation’ is circumscribed in accordance with section 89(2) of the 

Electoral Act.  An important element of the definition is that there must be the intention 

to disrupt or prevent elections; create hostility or fear in order to influence the conduct 

or outcome of an election; or influence the outcome or conduct of an election. 
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15. The definition of ‘election’ only refers to national and provincial elections for present 

purposes. This can be extended to local elections at the appropriate time if it is 

considered desirable. 

 

Section 3: Disinformation 

 

16. As with the definition of ‘disinformation’, section 3 is circumscribed in accordance with 

section 89(2) of the Electoral Act. 

 

Section 4: Commitment and adherence to this Code 

 

17. Section 4 sets out the obligations on registered parties and candidates to take measures 

to give effect to this Code and address disinformation, including by working in 

consultation with the Commission to correct any disinformation and remedy any public 

harm caused by a statement made by one of their candidates, office-bearers, 

representatives, members of supporters in violation of section 89(2) of the Electoral Act. 

 

Section 5: Complaints regarding disinformation 

 

18. The Commission can receive complaints regarding disinformation that occurs both 

online and offline.  However, the role of the DDC is limited to complaints of disinformation 

on online platforms (such as websites or social media platforms).  Complaints of 

disinformation offline (such as through statements made at rallies or pamphlets) will be 

dealt with by the Commission through the existing structures.  However, as it is 

foreseeable that there will be instances of overlap, this will require close cooperation 

and collaboration. 

 

19. The DDC contemplated in sub-section (2) is intended to provide support, advice and 

capacity to the Commission.  It does not supplant the role or function of the Commission 

in any way.  The Commission is still ultimately responsible for determining the 

appropriate recourse to be taken to ensure that the freeness and fairness of the elections 

are not compromised by the publication of disinformation, taking into consideration all 

relevant information, including the recommendation of the DDC. 

 

20. Two different options are presented for sub-section (2).  The first contemplates that the 

DDC will assist the Commission in respect of any complaint of disinformation online, 

including complaints against registered parties or candidates.  The second contemplates 

that the DDC will not assist with complaints against registered parties or candidates, as 

such complaints will be considered directly by the Commission.  Practically, however, 

as the Commission is in any event ultimately responsible for determining the appropriate 

recourse in respect of disinformation online, the first option may allow for a more 

streamlined approach for the DDC to offer support to the Commission for all complaints 

of disinformation received. 

 

21. The examples of recourse set out in sub-section (7) recognise that the Commission’s 

powers are not unlimited.  For instance, in appropriate circumstances, the Commission 

may need to refer a matter to another appropriate public body for further investigation 

and/or action. 
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22. The mechanism created under section 5 seeks to ensure transparency and 

accountability, including through the opportunity for written submissions to be received 

from the respondent, the public interest factors to be taken into consideration, the 

publication of the recourse determined by the Commission on a publicly-accessible 

platform, and the stipulation that any interested party aggrieved by the recourse 

determined by the Commission may approach an appropriate court or tribunal for relief. 

 

Section 7: Repository of political advertisements 

 

23. Section 7 seeks to give effect to article 29(i) of the Guidelines on Access to Information 

and Elections in Africa published by the African Commission on Human and Peoples’ 

Rights, which provides that: “Print, broadcast and online media, whether publicly or 

privately owned, shall proactively disclose … [a] plan for transparent repository of all 

political advertisements, including those targeted at individuals or specific groups on 

online media”. 

 

24. Section 7 proposes a centralised online repository of all official political advertisements 

in order to increase transparency and enable the authenticity of any political 

advertisement to be verified as to whether it is indeed an official political advertisement 

or not.  For instance, if a fake political advertisement containing disinformation is being 

disseminated claiming to be an advertisement of Party X, it will be possible for members 

of the public or media to check the online repository to determine whether or not this is 

indeed an official advertisement of Party X. 

 

Section 8: Cooperation 

 

25. Section 8 recognises that addressing disinformation during the election period is a 

complex and multi-faceted challenge, and requires the participation and cooperation of 

various stakeholders to address it in an expeditious and effective manner. 

http://www.achpr.org/files/special-mechanisms/freedom-of-expression/guidelines_on_access_to_information_and_elections_in_africa_eng.pdf
http://www.achpr.org/files/special-mechanisms/freedom-of-expression/guidelines_on_access_to_information_and_elections_in_africa_eng.pdf

